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SECTION 1 - LEGISLATIVE FRAMEWORK

The New South Africa and
The New South African Police Service

1994 was the year of the first democratic elections in South Africa and this brought about further
changes for the SAP. '

A new Constitution and Bill of Rights were introduced, which affected all the people of South
Africa and also the members of the South African Police Services. The Police Act was also
reviewed and a new act, Act No. 68 of 1995 was passed. The act was amended in 1997.

The SAP was transformed from a police force to a police service.

The national police service is still in the process of change. Certain policies are still required to
transform the police services. Rules and regulations are being looked at and amended, adapted
and in certain instances done away with to improve the service.

| The Future

The vision for 2000 and onwards is one of community policing. It is driven by new values and an
emphasis on human rights and the partnership between the police and the community.

UNDERSTANDING COMMUNITY POLICING

Without laws there would be chaos and anarchy. Laws are there to protect and when necessary to
punish.

Community Policiing is not forced upon South Africans by provincial government departments, the
police or a project. It has its roots in the laws adopted by the democratically elected government
of our country.

1. The Constitution: Act 108 of 1996.
The Constitution is the highest law of the land, and is above all other legislation.

What does it say about community policing? :
The enactment of the Constitution provided a framework for the structure, political control,
accountability and oversight of the National Police Service.

It is important that as members of the police and the community we understand how the
Constitution affects our safety and security.

(@ Section 205 of the Constitution is very important because it refers directly to the
police service. It allows for a national police service, which must be structured in such
a way as to function in the national, provincial and, where appropriate, local spheres of
government.

It allows for national legislation that establishes the powers and the functions of the

police. However, the requirements of the individual provinces are taken into account.

(i) It clearly establishes the objectives of the police service:

(i) To prevent, to combat and to investigate crime.

(i) To protect and secure the inhabitants of the Republic of South Africa, as well as
their property.

(iv) To uphold and enforce the law.

(b)  Section 206 of the Constitution refers to the political responsibilities:
One of the members of the Cabinet must be responsible for policing and must
determine national policing policy. He / she has to consult with the Provincial
Governments in order to find out what their policing needs and priorities are.




The national policing policy can make provision for the different policing policies and
needs that the provinces may require. This is very important because the needs here
in Gauteng are different to those in the other provinces. Amongst the rights of the
different Provinces are the following:

(i)  To monitor police conduct.

(i)  To check the effectiveness and efficiency of the police service.

(i) To promote the good relations between the police and the | community.

(iv) To see to it that policing is visible in the provinces.

(c) Section 207 of the Constitution deals with the control of police services. It deals
with such issues as the appointment of the National Police Commissioner and his
responsibilities, as well as the appointment and responsibilities of the Provincial
Commissioners of Police.

The Bill of Rights: Chapter 2 of the Constitution of the RSA, 1996

The Bill of Rights is the cornerstone of our democracy. It upholds the rights of all people,
both the police and community. It confirms the democratic values: human dignity, equality
and freedom.

Section 12 of the BOR states that everyone has the right to freedom and security of the
person. Section 14 defends the right to privacy. Sections 24 and 25 ensures that everyone
has a right to an environment not harmful to their health or well-being and that no one may
be deprived of their property.

Nobody is allowed to do as they please just because they believe they have the right to do

so. These rights are subject to limitations. It is internationally accepted that prevention and

investigation are grounds for the lawful limitation of human rights. This means that no right is
- absolute, and the limitations to these rights are both possible and acceptable.

Rights go hand-in-hand with certain duties and responsibilities.

South African Police Services Act 68 of 1995
The Act provides for the establishment, organisation; regulation and control of the SAPS.
(@) Chapter 5, Section 13

This section talks of the powers, duties and functions of the SAPS.

This section states that subject to the Constitution and with due regard to the
fundamental rights of every person, a member of the police service may exercise such
powers, and shall perform such duties and functions as are by law, confirmed on or
assigned to a police member.

It in fact means that police officers have certain powers to uphold the law. However
how those powers are used is up to the individual police member. Police members
should perform the duties and functions given to them using discretion in their
application of power.

If a member of the service becomes aware of an offence that has been committed that
member must tell his/her commanding officer, as soon as possible.

When a police member performs an official duty and is authorised by law to use force,
he/she may only use minimum force, which has to be reasonable in the
circumstances.

What is sometimes difficult to understand is what is meant by reasonabile in the
circumstances. What it means is that it should be reasonable in view of what was -
happening at that time. An example is when a person carrying a small stick threatens
you, and you shoot the person. This would clearly not be reasonable in the
circumstances. '

(b) Chapter 7, Sections 18-23

This section refers to the objects of community police forums and boards, their
establishment and the procedures to be followed by these bodies. It focuses on







